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and decided on the former appeal.

n. To prevent the possibility of a mis-
carriage of justice the court lias examined
all the assignments of error relating to
matters which were or which might have
been decided on the former appeal aud is
satisfied that the defendant has not been
prejudiced in any of its substantial rights.

4. The refusal of the trial court to sub-
mit to the jury certain special findings of
fact held to be without prejudice In view
of other findings of fact which were re-
turned.

All the Justices concurring.
A true cony.
Attest :

tSeal.J Clerk Supreme Court.

No. L'O.Ood.
John Liphort. Appellant.

H. tl. Myers, Appellee.
Appeal from Jewel County.

A Kilt MED.
Svllabus I'.v the Court. Bazck. J

1. A receipt of money tmiorseu on ine ine reai property owned uy ner, it was
of a promissory note lifter the stat- - or to instruct the jury that any secret

utc of limitations has barred action does
not indicate part payment by the maker
wiiicn would revive nam my.

2. In nu action on a note bearing such
an indorsement the petition must allege
payne-n- t by the debtor in order to remove
the apparent bar of the statute.

CI. In an action on a note bearing such
an indorsement, commenced within five
years (the statutory period) after the date
of the indorsement, the petition did not
contain an allegation of the kind men- - I

tioned. More than five years after the date
of the indorsement the petition was amend- -

led to Include such an allegation. Held, a
ause of action was then statcn rot tne

first time, and too late.
All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.
I Seal.J Clerk Court

No. 20406.
Sadie King, as Administratrix of the Es-

tate of William King, deceased. Ap-
pellee,

vs.
The Missouri Pacific Railway Company,

Appellant.
Appeal from Sedgwick County. (Division

No. 1.)
AFFIRMED.

SyHabus. By the Court. Johnston, C. J.
1. The testimony relating to a collision

between two switch engines at a crossing

I'D. Like, to ct -
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cers of the bank to deceive the bank com-
missioner or to conceal the condition of the
bank from its stockholders and creditors.

All the Justices concurring.
a true copy.
Attest D. A. VALENTINE,
ISeal.J Clerk Supreme Court.

No. 20,101.
Cor win and Scott Wolf, Appellees,

vs.
ZeUa Spencer. Appellant.

Appeal from Sedgwick County. First Di-
vision.

REVERSED.
(Syllabus. Ry the Court. Marshall, J.

In an action by Corwlu and Wolf to re-
cover commission for effecting the cx- -

change of real property for the .defendant,
Spencer, where the evidence tended to show
that Tate, acting for Corwin and Wolf, se-- i
eretly agreed to pool commissions with
Moscley, the agent of Noah Mortimer, the
other party to the exchange, and that
Spencer was thereby defrauded of a part of

arrangement between Tate and Moseley
with reference to pooling commissions-woul-

not be binding on Corwin and Wolf
nor defeat their right to recover commis-
sion tor making the exchange.

All the justices concurring.
A true copy.
Attest: D. A VALENTINE.
J Seui.J Clerk Supreme Court.

No. 20.0.".
Cabill Swift Manufacturing Company, Ap

pcllant,
vs.

T. 1. Haves, et al.. Appellee.
Appeal irom Sedgwick c ouuty. UaviswX

No. Tw
REVERSED.

Syllabus. Ry the Court Dawson, J.
L When a judgment is taken by default

and a motion to set it aside is filed, service
of notice of the motion is waived when the
plaint Iff appears and contests the motion
en various grounds.

2. One against whom a lawsuit is pend- -

ing does not enter appearance therein when
he is only In attendance in court as a wit-
ness duly served with a subpoena.

3. A city court having jurisdiction simi-
lar to that of a Justice of the peace does
not lose jurisdiction of the parties under
section 6377 of the Oentftnl Statutes of UQB

wnicn provides runt oeiendant is not
bound to remain longer than one hour after
the time fixed for his appearance, if .he

was present and ready for trial on the
day and hour when the case was first set.

All the justices concurring.
A true copy.
Attest: D. A. VALENTINE,

Seal. Clerk Supreme Court.

No. 20422.
W. A. Wehe, Appellee,

vs.
The Atchison. Topeka & Santa Railway

'ompany, Appellnnt.
Appeal from Shaw nee County, First Di-

vision.
REVERSED.

Syllabus. By the Court. Marshall. J.
he driver or an nuiomotme can n.it

recover damages for injury to himself an
his machine, where he approaches a rail- -

way track at a place at which he can not
see along the track until his automobile is
In a place where it will be struck by ft
passing engine or cars, and does not stop
his car to ascertain whether or not there
Is danger, although he listens before go- -

Ing Into the place of danger and does not
hear any engine or cars coming.

Burcb, .T.. Mason. J.. Porter, J.. West, J.
and Dawson. J., concurring. Johnston, C.
J.. dissenting.

A true copy.
Attest. I. A. VALENTINE,
Seal. Clerk Supreme Court.

No. 20J23,
The Exchange State Hank, a corporation.

Appellant,
vs.

W. M. Jacobs, et al.. Appellees.
Appeal from Labette County.

REVERSED.
Syllabus. By the Court. Pawaon. J.

1. 1'ieadiugs oemg tor tne liuormatiou
m '" ctnirt nun uc rcunvw no nw iosubmission to the jury. It is not ordinar-
ily reversible error to overrule motion
to strike out a defense which pleads a
conclusion of law even though such plead-
ing be an erroneous statement of law.

Y here In a defense to a partnership

completely and precisely, and sustaining
an objection to such was
erroneous ami prejudicial.

3. In an action to recover on a note
alleged to have been executed on behalf of
a partnership, wnere evidence or a de-
fendant partner was given to the effect
that owing to the confused state of the
partnership accounts the defendant aud his
partner "could not complete the partner-
ship." when the partnership had in fact
been formed and had been in effect for
three months at the time to which the
evidence referred, such evidence was In-
competent and its admission tended to con-
fuse and mislead the jury as to the legal
responsibility of the defendant as a part-
ner.

t. Proof of a trading partnership hav- -i' ootohiiii.o.i th t V Ar
fo m.- iirmn'wurv nnte in

furtherance of the partnership business is
implied by law, and it was incompetent
and prejudicial to permit a defendant
partner to testify before the jury that he
had not in fad authorized his partner to
8ipu aJ1y notes for the partnership firm.
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Nub. HMCtO and SUA
Ida M. 1 egitz. Appellee,

The Missouri. Kansas & Texas Railway
Company, Appellant.

Appeal from tiearv County.
AFFIRMED.

Marian Huuseriuuu, Appellee,
va.

The Missouri. Kansas & Texas Hallway
'tupany. Appellant.

Appeal from (Jearv County.
AFFIRMED.

Syllabus. By the Court. Johnston. C. J.
1. At a junction of two railroads a ifr-tsl-

Track owned by one of the rsilrcml
companies was designated as a transfer
tra k ami was useil by both compuuies for
the purpose of the transferring of ears
from one line to the other. Before a trans-
fer was made, an inspection by the receiv-
ing company was required, mid If was the
custom for the delivering company to place
ears Intended for transfer upon the trans
fer track. When they were so placed they
were sn p posed to be ready for inspection
by the Inspectors of the receiving company.
The delivering company had notified the
receiving company that an Incoming train
had a car of livestock Intended for ship-
ment over the line of the receiving com-
pany which tin (I a train going out shortly
nfter the arrival of the train of the other
eoiupany. When the train or the deliver-
ing cotnpanv pulled into the yard, it ptnced
three of the ears of die train apart from
the others upon the transfer track. one
of the three was not Intended for transfer
and an effort was made to take It out at
the north end of the t ransfer track, but
that was found to be Impracticable and the
three cars were then left together on the
transfer track where cars were custom-ntil-

placed for Inspection and transfer.
Inspectors of the receiving company then
proceeded r make an inspection of the
stock car. one of the three so set apart.
The engines of the delivering company was
taken around on another track to the south
end of the yrd and there attached to the
remaining earn of Its train, ami without
any signal or warning the train was pushed
up with considerable violence against the
tbree cars set apart, one of which was

Inspected, and the collision resulted in
killing ; vo inspectors. In an action to re-

cover for their death tl is held that they
ure to be regarded as Invitees and that un-
der the circumstances the delivering com-pnn- y

was bound to anticipate that
might be about the cars and that

reasonable care should have been exercised
and reasonable warning given to them of
the approach of the train before colliding
with the cars so set apart ; and w diet her
the delivering company whs guilty of neg-
ligence ir whether the inspectors were
guilty of contributory negligence were
questions for the determination of the jury.

The evidence examined ami held to be
sufficient to support the special findings
inn !e by the jury which In effect held that
the defendant was negligent and that the
deceased inspectors were not guilty of con-
tributory negligence.

Ail the Justices concurring.
A true copy. s

Attf : A- VALKNTINE.
ISeul.) Clerk Supreme Court

No. 20,077.
Nathan A. Clurk, Appellant.

George Slioesinitli. Executor. Emuia Shoe- -

smith, and Lydia J. Clark. Appellees.
Appeal from Itepubltc County.

A F K I KlfED.
Syllabus. Hy the Court. West, J.

The testimony examined and support
for the theories of both sides being found
therein, he rule that this court can not
w competent conflicting oral evidence
Is followed

All the .Justices concurring.
A true copy.
Attest; D. A. VALENTINE.
Seal. Clerk Supreme Court.

No. 2M0T.
Notley E. Record, Appellee,

vs.
Carl Ellis, is un imllvidual and as Ad- -

min 1st ra tor, etc., et al. Appellants.
Appeal from Meade County.

REVERSED.
Syllabus liy the Court. West. J.

1. 1'pou the question of recognition and
epetlall) upon the affirmative of that
question almost si) of the evidence was by
deposition. Held, that ou appeal such evi-
dence will be reviewed.

2. The. testimony examined and found
not to support a finding of general ami
notorious recognition by the father of
the plaintiffs sonship as required by the
statute, (lieu. Stat. 1000. Sec. 2000).

Johnston, c. ,1.. Ruch, J., Mason. .J.. Por-ter- .

J. and Dawson, J.. concurring. West,
J am) Marshall, J.. dissenting from the
first syllabus and corresponding portion
of the opinion.

A true copy.
Attest I). A. VALENTINE,

Seal. Clerk Supreme Court.

No. 20,049.
Kate Belle Coblentz, Appellee,

vs.
David l'utlfer. et al.. Appellants.

Appeal from Iteno Countv.
AFFIRMED.

Syllabus. By the Court. Dawson. J
1. Itine followed that per-on- s enjoying

a confidential relationship with the grantor
of trl f t s inter vl oh have the bu rtlen of
sain ml II a that such gifts were made without
undue Influence.

2. Rule followed that the fact of undue
Influence is ordinarily a proper question
for the Jury.

H. The facts surrounding gifts of land
and personalty by a mother to her thre
son about three day before her death and
during ber last Illness, and other at-
tendant and related circumstances,

Blued and held sufficient to present a fair
Mention of undue Influence in an action

by daughter who was deprived of a share
of her mother's estate by the gifts In con-
troversy.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.
(Seal.J Clerk Supreme Court.

No. 1P.S20.
J. W. Saylor, et al.. Appellees,

vs.
Edwin R. Crocker, et at, (Thomas H.

Murray and L. H. Jackson, Appellants.)
Appeal from Labette County.

AFFIRMED.
Syllabus. Hy the Court. Dawson, J.

1. Rule followed that an attaching or
Judgment creditor cannot subject to the
satisfaction of his claim or Jsdgment any
greater Interest In property than that own-
ed by the debtor.

2. Where a debtor holds only the naked
legal title to property and that title was
vested In him only as a mortgagee. nd the
mortgage Itself was uncnforelble and vnbl.
an attaching or Judgment creditor cannot
subject such proiierty to the payment of
ine uenu "r judgment nmnuH 01 ine
debtor.

& The plaintiff purchased from a patent
holder of a crude oil burner an agency con-
tract to sell "family rights" and "agency
contracts.' The agency contract was a
characteristic scheme In the nature of "an
endless chain" and void as against public
policy. Te secure the purchase price of the
sgeucy contract the plaintiff gave
the patent holder a deed to some
property. the deed being intended
to operate as a mortgage. An attaching
and Judgment creditor of the patentee
ought to subject the property to the sat-

isfaction of his claim and judgment against
the patent holder. Held, that the fact that
the plaintiff, in the original contract, was
In equal wrong with the patent holder will
not prevent a court of equity from granting
plaintiff relief when Its refusal to do so
would In effect give countenance, force ami
effect to the original Illegal contract be-
tween the plaintiff and the patentee and
carry its consequences even further than
the contracting parties Intended.

4. Where proper findings of fact based
upon the evidence have been made. It Is
not ordinarily Important what course of
Judicial reasoning Is announced by the
trial court In arriving at its decision when
the decision itself Is correct.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.
Seal.J Clerk Supreme Court.

No. 9fltM4
Robert Henry llrown, Appellant,

vs.
The Modern Woodmen of America, a cor-

poration. Sewall ti. Brown. Wilbur F.
Brown, S minor, and Sewall (J. Drown,
Ouardlati of Wilbur F. Brown, minor.
Appellees.

Appeal from 11 Hey County.
REVERSED.

Svllabus. By the Court. West. J.
1. Generally the rights of holders and

beneficiaries under fraternal benefit cer-

tificates rest solely upon the contract be-

tween the member and the association Bfl
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him on notes that remained unpaid for six
mouths after maturity, it is uot Imam
bent on the plaintiff to show that it had
taken affirmative steps to enforce their
collection.

d. Rulings concerning the admission and
rejection of evidence held not to constitute
prejudicial error,

Ail the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.
I Seal, j Clerk Supreme Court

No. 2042X.
The Badger Lumber Company, a corpora-

tion, Appellaut,
vs.

Amanda E. Colllnson, Appellee.
Appeal from Cowlev County.

REVERSED.
Syllabus. By the Court. West, J.

1. A petition to foreclose a lieu for ma-
terial alleged tlmt over three hundred dol-
lars had been paid on the account. In the
exhibits the subcontractor's statement
named the owner as S. D. C the notice of
Its filing giving her name as Mrs. S. D. C.,
aud the petition averring that the property
belonged to Amanda E. C, and that she Is
the same person as the one named in such
notice. After a demurrer had been over
ruled the petition was permitted to be
amended by inserting "Mrs." before the
name in the subcontractor's statement.
Held that such amendment was proper

more than one year after the
filing of the lien. (Gen. Stat. 1109. Sec.
U248).

'2. In passing on the motion for leave so
to amend the court found that the person
named in the lieu statement is the defend-
ant Amanda E. C. and that she "has been
commonly known and designated In her
business transactions In the community in
which she lives as Mrs. S. D. C." There-
after defendant's motion for judgment on
the pleadings was sustained. Held, error.

3. One may. without abandoning his real
name and without fraudulent intent, adopt
any name different from his and by which
he may transact business, execute contracts,
sue and be sued.

All the Justices concurring.
A true copy.
Attest : D. A. VALENTINE,
I Seal. J Clerk Supreme Court.

No. IP.MO.
Bessie Bell. Appellant,

FS.
W. H. Bell. Appellee.

Appeal from Jefferson Countv.
REVERSED.

Syllabus. By the Court. West. J.
1. An affidavit for service by publication

in a divorce case which states that the
whereabouts of the defendant are unknown
to the affiant and that her post office ad-
dress can not be ascertained by any means
within his control, carries a sufficient in-
ference of diligent inquiry as to the de-
fendant's residence to save such affidavit
from total insufficiency under section 70
or tne tivii toue.

2. A decree of divorce rendered on ser-
vice by publication only, and procured by
the neriurv of the nlaintlff in the affidavit
for publication, may on proper showing
any time within two years from its rendi- -

tlou be opened up and vacated for fraud
in Its procurement.

All the Justices coucurring.
A true copy.
Attest: D. A. VALENTINE.
lSeal.j Clerk Supreme Court

No. 19,890.
The State of Kansas, ex. rel., John S.

Dawson, as Attorney General, etc.. Ap-
pellant,

vs.
The City of Victoria, et a!.. Appellees.

Appeal from Ellis County.
AFFIRMED.

Syllabus. By the Court. Mason, J.
1. Under a statute authorizing the

county commissioners to incorporate a city
upon a petition signed by a majority of the
electors of the territory, but making no
requirement that the fact of the signers
constituting such majority shall be re-

cited In the petition or In the record, an or-
der of incorporation will be upheld which
contains no reference to the matter excent
a statement that the petition showed that
It was signed by the requisite number,
while the. petition itself In fact contained
no recital on the subject.

2. The statement in a petition for the
Incorporation of a city, following the lan-
guage of the statute, as to the number of
inhabitants of the "town or village" which
it is desired to have incorporated, refers
to the inhabitants of the territory pro- -

posed to be included within the corporate
limits, platted or unplatted, notwithstand-- !

lug a subsequent statement lu the petition
that the town and its additions have been
platted.

3. A requirement that the boundaries
of a proposed city shall be set forth in
the petition by metes and bounds is suf-
ficiently compiled with by any descrlp-- (

tlon that Indicates clearly the territory In-- :
tended to be Included.

4. Various Irregularities of description
held not ro be fatal.

3. The requirement that the board of
county commissioners shall act on a ne
tition for the incorporation of a city at a
regular session Is met where such action

' is taken at an adjourned session of a reg- -

alar meeting, notwithstanding the matter
had already been partly considered and
that no order had been made continuing
the hearing to any particular time.

n. A requirement that an order
poratlng u city shall recite the suhstame
of the petition therefor is complied wi
whrtf the Journal of the eo'inty commis-
sioners' procedlngs contains a recital that
ou a certain day the petition was filed,
stated its substan-e- . and that on a later
day it was granted, the details of the order
being set out In the record of the pro-
ceedings of that day.

7. Under a statute providing that upon
the presentation of a petition asking th it
a era be Incorporated, with boundaries
therein stated, the county commissioners
may make an order of Incorporation
which shall Include a description of the
territory covered, changes in the boundary
leing neither expressly forbidden nor ex-- I

pressly permitted, the proceedings are not
Invalidated by excluding from the order
tracts Included In the petition, nor by in--

eluding In the order tracts not referred to
In the ietition, where the tracts so In-

cluded are parts of streets, or strips cor-- ;
responding Co streets, or form minor nor-- f

tions of tracts, the greater part off which
were Included In the petition, and sacs
changes do not bring into the Ity any
Inhabitants who were not residents of the
territory described In the petitlon.

K. In the part of a petition for th lmor-
porn tlon of a city describing the territory
sought to be incorporated, a reference to
a tract as an original town as platted

' and on file in the off be of the register of
' deeds, is to be Interpreted s intended to

designate all the territory covered by the
original plat, notwithstanding an order had
been made vacating two of the blocks and
a part of the adjoining streets,

9. Various apparent inconsistencies and
obscurities in describing the boundary at
the territory incorporated held to be cured

lE bORRY-NR'- s. NOV7
CAN'T

OICC-BO- T OME
HOW DE IRON COT
SO HOT IT QURNT
DE5E 3P0Tb in r

prej u diclal to wa rra u t a reversal of t he
judgment, under section 5S1 of the code of
civil procedure.

S. Where a petition states a cause of
action and the evidence tends to prove that
cause of action, it is not error for the
court to refuse to withdraw all evidence of
damage from the jury or to refuse to sus-
tain a demurrer to the plaintiff's evidence.

H. Instructions concerning "exemplary
damages, although correct, but erroneously
given, will not cause a reversal of a judg-
ment where the verdict of the jury shows
that 110 exemplary damages were allowed.

7. In an action for da mages, it is not
error to refuse to set aside a verdict, where
the several items of damage allowed by
the Jury are pro veil and the findings f
the jury are consistent with each other
and with the general verdict.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,

Seal.J Clerk Supreme Court.
Nos. tS833 and U0.50S.

A. H. Mclntyre, as trustee of the Clark
Paint, Varnish & Plantation Company,
Appellee,

vs.
The American Surety Company of New

York, Appellant.
Appeal from Wyandotte County.

(Division No. 2.)
AFFI KM ED.

Syllabus. By the Court. Johnston, C. J.
1. In an action to recover upon a surety

bond which provided that the obligor
would pay the shortage of the bonded
party if his liability "Is caused by robbery,
fraud, defalcation, breach of trust or other
intentional offence against the property of
his employer, or which the latter may have
entrusted to him. either as agent, employe
or attorney." there may be a recovery upon
proof that the default of the bonded party
was caused by his fraud or by a breach
of trust: and a showing that he had em-
bezzled the money or property entrusted
to him was not necessary to a recovery.

2. It developed on the plaintiff to pro-
duce satisfactory evidence of the fraud or
breach of trust of the bonded party and
sufficient to overcome the presumption of
honesty, but in such a case the strictness
of proof required in a criminal proceeding
Is not essential to a recovery.

3. A petition for a new trial upon the
ground of newly discovered evidence to be
sufficient must, among other things, set
forth facts showing that the proposed tes-
timony Is newly discovered and that it
could not with reasonable diligence have
been obtained at the time of the trial, and
a general averment that diligence had been
exercised is a conclusion of law and is In-

sufficient without a statement of the fads
constituting the alleged diligence.

AH the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.

Seal. Clerk of Supreme Court.

No 20,302.
In the Matter of the Application of Clay

Miller for the Writ of Habeas Corpus.
Appeal from Wyandotte County

tDlv. LJ
REVERSED AND KEMANDED.

Syllabus. By the Court. Johnston, C. ,T.

1. The purposes for which the writ of
habeas corpus may be Issued and the
methods of obtaining the remedy may be
regulated to some extent by statute and
under our statutory provision regulating
the use of the writ it will be denied to
one who has been arrested and is held for
trial upon a complaint In a court of com-
petent jurisdiction where the ordinary
remedies are available to him and where
the questions as to the validity of an
ordinance and the legality of his arrest
may be promptly determined.

2. The statutory restriction to the effect
that the writ shall not be issued when the
person has been arrested and Is held upon
a warrant or commitment issued from a
court of- - competent jurisdiction upon an
indictment or information applies to a case
where the person was arrested while en-
gaged in the commission of an alleged of-
fence and where a written complaint is
promptly filed in the court as the statute
authorising such an arrest, provides.

All the Justices concurring.
A true copy.
Attest: D. A VALENTINE.

Seal. Clerk Supreme Court.

No. 20,347.
B. F. Messlck, Appellee,

vs.
George P. MeEntire and It. N. McEntire,

Partners. Appellants.
Appeal from Shawnee Countq.

Division 2.
AFFIRMED.

Syllabus. By the Court. Porter J.
In an sction under the workmen's com-

pensation act (Laws 111. Ch. SIS) the ad-
mitted facts showed that plaintiff was In-

jured by being caught in the revolving
cylinders of a machine while standing in or
upon It and applying compressed air for
the purpose of cleaning the cylinders.
Covers or hoods were provided for use
when the machine was in operation, but
in order to clean the machine the rovers
had to be removed. The plaintiff could
hare stood on the ground and applied the
air without danger of coming in contact
with the revolving cylinders. n these
facta and others stated in the opinion it is
held that plaintiff is not barred from the
right to recover compensation by the pro-
vision of section 1 of the compensation act
on the ground that his Injury resulted
from his deliberate intent to csuse the In-

jury or from his wilful failure to use a
guard provided for him as protection
against accident.

AH the J Htlces concurring.
A true copy.
Attest: D. A VALENTINh.
I Seal. 1 Clerk Supreme Court

No. 19,900.
The Van Arsdale-Osborn- e Brokerage Com-

pany, Appellee.

A. E. Jones and T. M. Jones. Appellants.
Appeal from Sedgwick County.

(Division No. 1.)
AFFIRMED.

Syllabus. By the Court. Mason. J.
L The record held not to show fraud in

procuring service upon a nonresident de-
fendant.

2. The allowance of an amendment to
the reply without granting a continuance
held not to have been prejudicial.

3. The taking of a case from the jury-hel-

not to constitute materal error, be-
cause, although a formal issue of fact was
presented, the real matters In controversy
turned wholly upon queations of law.

4. Under a contract that where an In-

surance solicitor should accept a premium
note be should be paid by his employer a
cash commission, to be charged bsck to
him if the note should remain unpaid for
six mouths after matnrlty. no provision be-
ing BaadO foi his subsequently receiving
credit for It under any circumstances, the
right of the agent to the commission ceases
when a note, without the fault of the em-
ployer, has remained unpaid anil overdue
for six months, and Is not restored by a
subsequent extension or collection.

5. In an action upon such a contract to
t recover from the agent commissions paid

nere ine uue 01 one nuinMu uwnKcwu plnintilt does not appear, unless t lie t

of another and which resulted in the deuce Is clear and convincing that the
death of an engineer in charge of an eu- - plaintiff failed to appear within the bout,
gine examined, and it is bold that it tends 4, when a defendant tins been regular! v
to support the finding of the jury that the sued and regularly summoned in a case
collision ami resulting death was OCC&- - regularly entered on the official docket of
sioned by the negligence of the defendant. .rrv court, the court does not lose Ini4-- .

LIKE TO SAV
SOMETHING -

y

i,k;i,.
found in Its constitution and liut
when poteut and manifest equities appear
In favor of some of the rival claimants ny
reason of contracts made and carried out
with the deceased member, the ussociati-c- i

raising no objections, the contest may be-
come one purely for equitable cognizance
and determination.

2. While ordinarily the member has no
vested right In the fund, still by an agree-
ment to change beneficiaries In consldera
tftou of funds advanced he may so bind
himself as to preclude his beneficiary r
heirs from asserting their claim to the pro-
ceeds against a party who advanced Inrirc
sums on the strength of such agreement,
although a completed change of benefit-l- ry
was not made In accordance with the con-
stitution and s of the association.

::. The holder of a fraternal benefit
certificate lu consideration of loans ad-
vanced and to be advanced and premiums
paid and to be paid by his brother made
him beneficiary. Later a son of the
brother repaid hts father and made further
advancements to the member upon consid-
eration of betas substituted as beneficiary.
The request for cancellation of the certi-
ficate and Issuance of u new one with the
nephew as beneficiary was duly executed
by the member and turned over to the
brother who delivered it to his son, but It
was never transmitted to the association.
After the member's death, the nephew who
hail advanced considerably more than his
promised portion of the proceeds of the
certificate, and two sons of the former
member who died leaving no beneficiary,
became rival claimants for such portion of
the fund, the association paying the money
Into court and raising no question as -

change of beuefici:. ry. Upon the amended
petition anil opening statement for pfatltt-tif- f

disclosing substantially the foregoing,
judgment was rendered for the defendants.
Held, error, and that all the evidence
should be received and the cause deter-
mined upon equitable considerations.

Job natoo, C. J .. Ma son. J . . Porter. J.
and Dawson, .T., concurring. Burcb, J. ,md
Marshall. .T.. dissenting.

A true copy.
Attest: I. A. VALENTINE.

Seal.J Clerk Supreme Court
No. H.u4.

In re Disbarment of otto J. Kriley,
Original I'ro.e.ling in Disbarment.

DISMISSED.
Syllabus. By the Court. Mason, J.

A procedfnc for the disbarment of an
attorney Is dismissed because no four of
I he fttstteas concur In a decision on the
merits, two befog disqualified from sitting.

All the Justices, concurring. ecept Mar-
shall. J. and Dawson, J., who did not sit.

A true copy.
Attest D. A. VALETINE.

Seal.J Clerk Supreme Court.
No. 1P.K43.

C. EL Kecd, Appellant,
vs.

George H. Bostleman. Appellee.
Appeal from Decatur County.

Remanded for Further Procedures.
Syllabus. By the Court. Rurcti. J.

The purchaser under a contract in vol- -
ing an exchange of property performed on
his side. He was not to receive the prop-art- jr

coming to hlia until he paid a note
given to the vendor. After default In pay- -

ment of the note the vendor brought nu
aetten to unlet his title to the property he
Wat to convey, the contra t having been
filed for record. The answer was that the
contract was procured hy the vendor's
fraud and that the vendee 'was entitled to
rescission, cancellation and damages. The
court found there had been no fraud and
ordered the vendor to convey but refused
to make any adjudication respecting the
BOCe. Held, tlie petition aud answer
brought before the court the entire trans-
action, the entire controversy should have
been adjudicated, and nothing Involved In
it should hnve been left undetermined
which might furnish the foundation for
future litigation.

All the Justices concurrlug.
A true copy.
Attest: D. A. VALENTINE.
Seal. Clerk Supreme Court

No. 19,850.
F. R. Hazelwood, Appellant,

vs.
J. F. Mendcnhall. Appellee.

Appeal from Gove Countv.
REVERSED.

Opinion on rehearing.
Syllabus. By the Court. Mason, J.

1. Where an appeal is properly taken to
this court, the amount In controversy being
over $100, nil rulings complained of by theappellant will be considered, although as
to some of them a reversal might not make
a difference of that amount in the result.
And when the court acquires jurisdiction
by the appeal of one party, his opponent
may obtain a review of any adverse

although because of the smalluess of
the judgment against him he could not
have appealed In the first instance.

2. A herd law. making owners of animal
which are permitted t run at large liable
for injuries done to crops, does not nmdv
where the injury is done upon unenclosed
land by cattle that without fault of theirowner have escaped from a pasture sur-- i
rounded by a fence strong enough to show
the exercise of reasonable diligence for
their restraint.

3. The evidence held to require n tn-- ,
struetlon on the point covered by the fore
fetes ParaGraph.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
I Seal, i Clerk Supreme Court.

No. 20,100.
Laura J. Bates, Administratrix of the Es-

tate of William J. Baton; Deceased, Ap-
pellee.

vs.
The Edgar Zinc 'ompany. Appellant.

Appeal from Montgomery County.
ai rut med.

Syllabus. By the Court. Rurch, J.
1. While the action was pending the

plaintiff died. The action was revived in
the name of his administratrix who by
leave of court filed an amendment to the
petition for the purpose of showing her
authority to prosecute the action. The
amendment ste ted that the plaintiff died
intestate, a resident of a certain county,
that by the consideration of the probate
court of that county she was duly ap-
pointed administratrix of his estute, that
she had duly qualified as such adminis-
tratrix and that she was the duly qualified
and acting administratrix of the plaintiff.
Held, the amendment was sufficient again .t
an objection to the introduction of evi-
dence.

2. The plaintiff recovered judgment
agninst the defendant. On appeal to this
court the judgment was reversed on a spe-
cific ground and the cause was remanded
for a new trial. The plaintiff again re
cpeered and the defendant again appeals.
Held, the defendant Is uot entitled as a
matter of right to urge defects in the
proceeding which might have been pre-
sented on the former appeal but which
were not, or matters which were presented

and that the deceased who first approached diction of the defendant because the case
the crossing and gave the required signals against him is not entered on an unofficial
and had the right-of-wa- can not be held trial docket prepared by the clerk of the
to be guilty of contributory negligence court for the judge s convenience nor

he proceeded to the crossing after cause the Judge bv mistake tells the de-b- e
was told by his fireman that the latter fondant that there is no case set for that

did not believe those in charge of the de- - date.(endanfs engine were going to stop and --, where two defendants are sued in a
give the signals for the crossing as they Htv court as partners and one of the

required to do. fendants asks for and obtains a con tin- -
St The deceased who had reached the nance of the case, the court does not

crossing first and given the required sig- - thereby lose jurisdiction to render a jndg
nala when th defendant s engine had not mmmt on a later date to which the actionyet reached the stopping board hud a right wns . ontinued against the . odefendant who

LEGAL.
by applying the usual rules of interpre-
tation.

All the justices concurring except Daw-
son, J., who did not sit.

A true copy.
Attest: D. A. VALENTINE.

Clerk Supreme Court

No. 'J0.050.
Paim, Flechteler & Company, a Corpora-

tion, Appellant,
vs.

The Uncle Sam Oil Company, a Corporation,
Appellee.

Appeal from Wyandotte County.
Second Division.

AFFIRMED.
Syllabus. By the Court. West. J.

The jury returned a general verdict In
favor of the plaintiff for certain artlclea
ordered by and shipped to the defendant,
but by their answers to special questions
fouud that the sizes of such articles were
not approved by the defendant and were
different from those specified in the order,
and the trial court set aside the general
verdict and rendered judgment for the de-- i

fendant on such answers. Held, proijer.
Johnston. C. J., Burch, J., Mason, J. and

Dawson. J., concurring.
Porter, J., West, J. and Marshall, J., dhs- -'

sentlng.
A true copy,
Attest: D. A. VALENTINE,

Seal. Clerk of Supreme Court

No. 20.470.
The Leavenworth National Bank, of

Kunhas, et al, All corporation,
Plaintiffs,

vs.
H. V. Reilly. as County Treasurer of Leav-

enworth count-- , Kansas, et al., De-- l
femlants

Original Proceeding In Mandamus.
Writ Denied.

Syllabus. By the Court. Dawson. J.
1. The term "fiscal year" is the year

embraced In the annual term for the open-
ing and closing of financial accounts.

2. The "fiscal year" in LeSTMn worth
county for the regulation of Its county fi-

nances and for the opening and closing
of its financial accounts, begins on the
second Tuesday in October of each year.

3. The issue of warrants In any one
fiscal year t defray the general expenses
of Leavenworth county Is limited to the
maximum revenues which the levy for tint
fiscal year will produce and Is deter-
minable by a calculation ipplylng the levy
to the assessed valuation of the county.

4. The board of county commissioner
of Leavenworth county has no power to
issue county warrants ror the payment
of current expenses In excess of the rev
enues to ne ueriveu irom tne general tax
levy made to meet such expenses.

5. The board of county commissioners
of Leavenworth county has no power to
Issue county wsrrants In any one year to
be redeemed by anticipating and Impair-
ing the revenues of succeeding years.

8. The board of county commissioners
of Leavenworth county has no power to
change the beginning of the fiscal year
from the second Tuesday of October, 1914,
to January 1, 1915, to serve the temporary
financial convenience of the county.

7. The cases of Garfield Township vs.
Dodsworth, 9 Kan. App. 702s BB Pac. 5V,
and Garfield Township vs. Ilubbell, 9 Kan.
App. Wb 50 Par. (100. disapproved as pre-
cedents governing the case at bsr.

8. When county warrants have been is-

sued In exiess of the general maximum
revenue fund for the current fiscal year,
but for which the county got value re-
ceived, they can be paid In two ways; (1)
by the slow collection of delinquent taxes
and miscellaneous items which may inure
to the general revenue fund; or (2 by ap-
plication to the legislature and obtaining
Its sun. tion authorizing their nnvment out
of later general revenues of the county.

9, where county warrants are voin onty
Itrcnuse issued In excess of the maximum
revenues derivable from the general levy
for the current fiscal year, the holders of
such warrants are subrogated to the right
of the original creditors whose claims
against the county were the basis of such
void warrants; and If the claims were law-
ful, the county is liable to the subrogated
holders of such claims and provision may
be made to meet their payment in future
annual levies, but no such future annual
levy can exceed the maximum fixed by
statute.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
Seal. Clerk Supreme Court.

No. 10.119.
Howard A. Miller, Appellee,

vs.
The Atchison. Topeka and Santa Fe Rail

way ompany. Appellant.
Appeal from f'owley County.

REVERSED.
Syllabus. By the Court. Porter. 1.

A contract for the transportation of an
Interstate shipment of livestock on the cnsV
tomary printed form used by carriers and
signed by the carrier and the shipper con-- t
talned a provision that no action hou14
be maintained to recover any damages for
loss or Injuries arising out of the trana--
portatlon unless commenced within six
months from the time the loss or injuries
occurred. It contained also a number of
provisions by which the carrier sought to
limit its liability for loss occasioned by In
own negllgeme which are against publfas
policy and unenforceable. Held, that tbo
contract Is not void in toto on the ground
that it violates section 20 of the Commerce
Act. approved June 2ti, 1100. known as the

earmark Amendment; that the contract
should be regarded as divisible In view of
its general use by lnterstste carriers with
the approval of the interstate commeren
commission, and therefore plaintiff's fat
ure to commence his action within els
months nfter the loss and Injury occurrosi
bars his right to recover.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
Seal.J Clerk i'uvremo Court

No. 20.0&H.
George J. McClure, as Trustee etc., e,

vs.
Thrt Kreebron Englnering Construction Caw,

etc., et al.. (R&nkers Surety Company),
Appellant.

Appeal from Sedgwick ''ouuty Division I.
AFFIRMED.

Syllabus. By the Court. Porter J.
Failure to comply with a provision in an

indemnity bond Issued by a surety coca
pany which required the obligee to g!vo
written notice of the default within tea
days after learning of the fact is no de-
fense to an action on the bond where It In
neither claimed nor proved that the com-
pany suffered any lors or damage front
the failure to ghe notice, (Republic
County . Guaranty Co.. W Kan 255, 139pac Ml)

AM the justices concurring.
A true copy.
Attest; D. A. VALENTINB,
I Seal.J Clerk Supreme Court

LEGAL.
the jury declaring the liability of eachpartner on a partnership note issued in
furtherance of the partnership business,
notwithstanding that other instructionsmay properly have been given covering
the lawful defenses pleaded by the de-
fendant partner.

7. In an action on n partnership note
the right of the plaintiff holder to recover
thereon is not affected by a question
whether the proceeds of the note were In
fact used for the benefit of the firm or
Its busiuess.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
I Seal.J Clerk Supreme Curt.

No. 20.0S5.
Joseph H. Heavey, by his mother and next

friend, Annie E. Heavey, Appellee,
vs.

The Leavenworth Terminal Railway and
It ridge Company. Appellant.

Appeal from Leavenworth Countv.
AFFIRMED.

Syllabus. By the Court. Marshall. J.
1. In an action for damages for personal

injury sustained in opening the draw spun
of a bridge across a navigable river." an
allegation of the petition that the bridge
was not sufficiently open to permit thepassage of a boat when the signal was
given to the boat to pass through, is sup-
ported by evidence tending to prove that
the draw was opened by levers and keys
operated by hand, that when the draw was
open at an angle of about forty five de-
grees the defendant's foreman signaled the
boat to pass through, that the boat then
started through, that the foreman then sig-
naled the plaintiff with the other workman
to close the bridge, that they started to
do so, that the boat started to drift, that
the bridge was not opened wide enough
to permit the boat to pass through, that
the foreman then gave a signal to open the
draw wider, that this signal came too late,
and that the bent struck the end of the
drawspan causing the levers and keys to
rapidly revolve, thereby injuring the
plaintiff.

Under such circumstances, the finding
of the jury that the negligence of the de-
fendant Is not having the bridge suffi-
ciently open was the cause of tne plain-
tiff's injury, shows that the negligence al-
leged was the proximate cause of the In-
jury.

3. I'nder such circumstances, r was noterror to give Instructions concerning dan-
gerous employment.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
tSeai. I , Clerk oupreme Court.

No. 20251.
VT. E. S. Miely, Appellant,

vs.
Rert Metzger, Director, et al.. Appellees.

Appeal from Jefferson County.
AFFIRMED.

Syllabus. Ry the Court. Rurch, JL The principle that the state alone can
question the legality of the organization
of a municipal corporation applied in an
action brought by a suing under
section 2t5 of the civil code, to enjoin a
rural high school district from securing a
site for a school building and from issuing
bonds for the construction of a schoolbuilding.

2. Chapter 321 of the Laws of 1915. re-
lating to the establishment of rural high
school districts, provides that the petition
to the board ot county commissioners to
call an election to vote on establishing andlocating a rural high school shall state
the proposed location of the school. A pe-
tition gave the jiropopsed location as "with-
in Ozawkie. Kansas." ( hcawkle being an
unincorporated village within the boun-
daries of the proposed district, field, the
location was sufficiently definite and that
the district board, which is given power to
secure a building site located as indicated,
has authority to secure a site within the
village of QaawUe.

The statute referred to provides for
voting on the subject of issuing bonds to
construct a high school building, the
amount being stated in the petition, at the
same time the organization of the district
is voted on. It is Held that ballots prepared
according to the statute and used at an
election were not defective because electors
were given no opportunity to vote for con-
structing a building without issuing bonds.

4. A proposed rural high school district
comprised territory lying in two municipal
townships. The statute provides that the
election shall be conducted according to
the general election law when not contrary
to the statute. It is held that the provision
of the general election law requiring a sep-
arate polling place for each township b
not applicable. Held, further, that if the
general law were applicable and but one
polling place In the proposed district were
designated, the election would not be Illegal
or void unless electors were In fact misled
or disfranchised.

AH the Justices concurring.
A true copy.
Attest: I. A. VALKNTINR.
Seal. Clerk Supreme Court- -

No. UMtfft
Ernestina Duron t, Apjiellant,

vs.
E. C. Whiteber. as Administrator, etc., et

al.. Appellees.
Appeal from Cloud County.

AFFIRMKi .

Syllabus. By the Court. Mason. J.
L The rule applied that in an action

to set aside a will the lawyer who drew
it may testify to the conversation had at
the time between himself and the testator.

2. The si rivener aud subscribing wit-
nesses of a will held to be competent wit-
nesses as to the mental condition of the
testator.

X The evidence held sufficient to sus-
tain a judgment upholding a will against
an attack on the ground of want of ca-
pacity ami fraud.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
I Scab J Clerk Supreme Court.

No. J0,04e.
Robert H. Jackson, Appellee,

VB.

The Uncle Sam Oil Company of Kansas.
Apiellant.

Appeal from Sedgwick County. First Di-
vision.

AFFIRMED.
Syllabus. By the Court. Marshall. J.

1. A motion to require a plaintiff to
make his petition more definite and cer-
tain by setting out facts which are evi-
dentiary in their nature is properly denied,
where the ultimate facts to be proved are
alleged.

2. The petition and demurrer thereto
have been exnmlned. and it is held that
the demurrer was UXOpeely overruled.

A. A trial court does not commit error
in excluding incompetent and IrrevAlant
evidence, although no objection is made by
the party against whom the evidence is
attempted to be introduced.

4. Certain contentions of error in the
admission and exclusion of evideme have
been examined and found not sufficiently

to assume that tbone In charge of de- -

feii'lant's engine would comply with the
rules. Stop within the prescribed limits,
and yield the right-of-- ::y. to deceased, and
as they did not stop and give the required
signals, the question whether the deceased
exercised due care and diligence thereafter
to avoid a collission was one for the de-
termination of the jury.

3. Expressions made by those in charge
of defendant's engine immediately after
the collision relating to the care exercised
by them in approa-hin- the crossing are
deemed to have been instinctive and spon-
taneous and testimony thereof to be ad-
missible as res ptne.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
I Seal. Clerk Supreme Court.

No. LD.im.
H. Galloway, Administrator, etc.,

pedant.
Wm. Ereeburg. Administrator Ap- -

pel lee.
Appeal from Republic 'ouuty.

REVERSED.
Syllabus. By the Court. Dawson, J.

1. An administrator appointed to sue
read a deceased administrator can main-
tain an action against the estate of his pre-
decessor to recover the unadminlstered

of an estate and for an accounting.
2. Rule followed that an administrator's

action against the estate of a deteased ad-
ministrator Is not limited to the one on the
administrator's bond, following Hudson vs.
Rarratt. li' Kan. 137, 147. 61 Pa. 7:'.T.

,.. Where a personal estate consists of
money and mortgages which have been rw- -

il 'in til niniipv MAM V tt'lli'Ii not ill- -

Pursed as directed hy the will or ny the
probate court Is "una d ministered assets
to which an administrator is entitled on
the death of a preceding administrator.

4. The test of a will examined and. aside
from specific bequests therein made, held
to create only a lire estate in personality
in money and mortgages, following Chase testimony or a witness was erorea
vs. Howie, tii Kan. S7 Pae. 82 which tended to show that the note In

0. A petition in an action brought bv an diction was a mere renewal of the
obligation of one of the partners,in succession against the ea- -

tate of a preceding deceased administrator " WPrPS tofSSJrtwS! HHl
who wtiK also the life tenant of an es.are a developing
in personality examined and held suffi-
cient against a demurrer based on the stat
ute of limitation

All the Justices concurring.
A true copy.
Attest D. A. VALENTINE.

Seal.J Clerk Supreme Court.

No. 20,091.
Means, Appellet

The Merchants State Bank anil The Mer-
chants Reserve State Bank. Appellants.

Appeal from Sedgwick County. Division 1.
AFFIHMKD.

Syllabus. By the Court. Porter. J.
L I'lalntiff executed to a bank his pro-

missory note which the bank sold and In
dorsed. The indorsee sued the plaintiff on
the note and obtained judgment against
him. in a SUlX by pmiutifr to compel tne
bank to pay the judgment, the petition al-

leged that he was an accommodation-make- r

ami that the president of the bauh
promised him that the bank would sa tm
him harmless from any liability on th?

uu.r Kitcu j 0 Aitnougn tne mwrui uerenses or a
solely for the accommodation of the bank ; partner sued on a partnership note are
which received and retained the conslderi narrow and limited, yet a demurrer to
tlon. the plaintiff may maintain the snftt the evidence in support of such a lefenseindependent of the authority of the presl- - 8 properly overruled if the evidence con-de-

to bind the bank by the promise. tains liut'n modicum of probative value
-- The evidence in this case Is examined ' tendiug to show the nonliability of the

held sufficient to sustain the general feudal t partner.
finding in plaintiff's favor. ft Where a trading partnership has

It is further held upon the facts been established by the facts and no no the
stated In the opinion that the defendants of its discontinuance or dissolution has
failed to establish that plaintiff executed been given, a plaintiff is entitled to have
the note with the intent to enable he offl- - a plain and simple instruction given to


